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James G. Jenkins, 


Judge James G. Jenkins of the United States 
circuit court of appeals for the seventh circuit 
is a native of New York. He was born at 
Saratoga July 18, 1834. His father, Edgar 
Jenkins, was a prominent business man of 
New York city. General William Jenkins 
Worth, who was a famous figure of the Mexi- 
can war, was his cousin. His grandfather on 
the maternal side was Reuben Hyde Walworth, 
the last of the chancellors of the New York 
court of chancery. Judge Jenkins was edu- 
cated in New York state and there admitted to 
the bar in 1855. About two years later he 
went to Milwaukee, Wisconsin, where for 
many years before he became judge he was a 
very distinguished member of the bar. He 
was married in 1870 to the only daughter of 
Judge Andrew G. Miller, first judge of the 
United States district court of Wisconsin. 

In political life Judge Jenkins has long been 
prominent. He was a delegate to numerous 
important state and national conventions of 
the Democratic party, and in 1879 was its can- 
didate for governor of Wisconsin, and in 1881 
its candidate for the United States senatorship. 

His professional career was eminently suc- 
cessful, His practice was not that of a special- 
ist, but covered a wide range. He was eminent 
both as counsel and as advocate. For fom 





elected attorney for the corporation of the 
city of Milwaukee. The appointment to be 
an associate justice of the supreme court of 
the District of Columbia was offered him in 
1885 by President Cleveland, but was not ac- 
cepted. He was appointed United States dis- 
trict judge for the eastern district of Wisconsin 


}in 1888, and in 1893 was made judge of the 


United States circuit court to fill the vacancy 
caused by the resignation of Judge Gresham 
when he became Secretary of State. 

On the bench, as well as at the bar, Judge 
Jenkins illustrated the high qualities of the 
best American lawyers and judges. Most ju- 
dicial decisions are of little interest to the 
general public, but one of the decisions of 
Judge Jenkins became the subject of popular 
and passionate discussion, and of much ignor- 
ant or malicious misrepresentation. It was 
that in which he granted an injunction to pre- 
vent the employees of a railroad receiver from 
interfering with the operation of the railroad 
or conspiring to quit the service with intent to 
cripple the property. The injunction was sus- 
tained on appeal in Arthur o. Oakes, 25 L. R. 
A. 414, except a clause of it which was so 
worded that it might be construed to prevent 
their quitting even without conspiracy. Al- 
though the injunction by Judge Jenkins was 
substantially sustained, and his opinion very 
able, a congressional investigation was ordered. 
Concerning this ‘‘ Case and Comment” said at 
the time, that it was ‘‘a reckless and lawless 
attack by one department of government upon 
another in plain violation of the Constitution.” 
But the attack was an impotent one, serving 
only to discredit those who made it. 

Wide culture and the graces of scholarship 
give the opinions of Judge Jenkins an elegance 
and polish that are not always seen in judicial 
opinions. Thedegree of LL. D. has been con- 
ferred upon him by the University of Wiscon- 


successive terms, beginning in 1863, he was!sin, and also by Wabash College, of Indiana. 
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Our Protectorate over the Weak. 

A white mob terrorizing black men with 
arson and murder in North Carolina; a private 
war between desperate miners and reckless 
employers in Illinois, while their governor 
makes an infamous threat to meet workmen 
from another state with gatling guns; the long 
list of Turk-like outrages by our own pecple 
on Chinamen, Italians, and other defenseless 
foreigners; the uprising of Indians against the 
oppression and corruption of government 
agents; the destitution, suffering, and partial 
extermination of Alaskan communities because 
of the unfitness of our government over them,— 
make a sardonic comment on much of the lofty 
buncombe about extending the blessings of 
our civilization over far-distant and semi-bar- 
barous people. A duty toward helpless peo- 
ples thrown into our hands by the fortunes of 
war must not be shirked, but it is attended 
with the gravest responsibilities. 

If the official positions in the government of 
these new dependencies, with all their oppor- 
tunities for oppression and robbery, shall be 
treated as prizes or spoils of party victory, we 
shall have the shameful record of our Alaskan 
rule and of the “century of dishonor” in our 


Indian relations repeated and magnified, to 
our unspeakable disgrace among the nations. 
The operation of such a feudal system of poli- 
tics would make our protectorate of weaker 
nations in the name of civilization result in a 
scandal abroad and a new source of corruption 


athome. To avoid this it is imperatively ne- 
cessary to have some bureau or department 
for territorial government with a system that 
utterly repudiates the ‘‘claims” of political 
job-hunters, and makes unquestioned fitness 
for a position the sole test of appointment. A 
law to take this branch of our government 
out of the reach of intrigue, ‘‘ pulls,” and illi- 
cit influence would be the best service that 
any American statesman can at this time ren- 
der to his nation. 


———_ a _—— 


A Proposed Remedy for the- Scandal of 
Partisan Experts. 

Jurors hired and paid by one party to a case 
would be quite as fit for an impartial court of 
justice as expert witnesses are when they are 
thus hired and paid. Public policy, without 
the aid of any®tatute, has condemned contracts 
to procure evidence because of their tendency to 
subornation of perjury. (Goodrich 0. Tenney, 
144 lll. 422, 19 L. R. A. 371, and note; Quirk ». 


| 


Muller, 14 Mont. 467, 25 L. R. A. 87.) But 
there is quite as strong a tendency to soborna- 
tion of perjury in the employment of experis 
to sustain one side of acase. The conviction 
often forces itself upon the judge, if not upon 
the jury, that the partisan experts would have 
sworn just as hard for the other side if they 
had been hired to do so. ‘‘ Hired liars,” they 
have been called, and some of them earn the 
description. 

A remedy for the evil and disgrace of hiring 
perjured experts has been much discussed by 
bench and bar, but without much result, The 
question is concededly so difficult that any 
remedy must be suggested with some diffidence. 
Yet a very decided reform in this matter by a 
short and simple statute seems feasible. The 
pith of it is to insist that expert witnesses must 
be impartial. Such a statute should provide 
that no expert testimony shall be received from 
any witness who is hired by or expects pay 
from either party. It should also provide that 
the court, may, in its discretion, make a reason- 
able allowance to the experts that both sides 
agree upon, or to those selected by one side 
only if the other side declines to call any. 
Such a plan seems to promise much relief 
from bought or biased testimony while giving 
ample opportunity for the testimony of real 
experts and the allowance to them of proper 
compensation. It would leave the field of 
selection as broad as it is now, and avoid the 
insuperable objections that exist against the 
appointment of official experts. It would not 
impair any constitutional right, but would be 
a very simple exercise of that legislative power 
to make rules of ‘evidence, of which a well- 
known illustration is the regulation as to testi- 
mony to personal transactions with persons 
since deceased. 


—_—_~» 


Sus Americanus. 


The Spanish theory that Americans are all 
pigs doubtless originated in the observation 
of some Spaniard while traveling on an Ameri- 
can railroad. But he was led into error by 
generalizing too freely from particular cases. 
The well-dressed porker in a car among other 
passengers cannot always be detected by his 
mere appearance, but whenever seats are scarce 
he reveals his heredity. The habits and dis- 
position of his ancestors at the trough still 
survive in him. His peculiar pleasure is to get 
more than his share. His repellant face keeps 
most people away; and it gratifies his nature 
to see that timid men and shrinking womea, 













unaccustomed to travel, do not dare to take a 
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The theory that a statute which restricts the 


vacant seat beside him. When one less timid| liquor business thereby legalizes it is not 


asks if that seat is taken he brazenly declares | merely baseless, 


It is practically pernicious 


that it is, and then sits with a double brand | because it leads logically to the stultifying 
upon him, in seeming ignorance of the con- | position that those who believe the business to 
tempt with which he is regarded by his fellow | be wrong cannot unite in doing anything 


travelers, 


whatever to restrict it until they have reached 


The sex of this animal has been so far|such complete power that they are able to 
assumed to be masculine, yet among the wear- | abolish it in toto. The theory is demonstrably 
ers of silk and seal skin there are some whose | false, and the conclusion is rejected by the 


dorsal bristles are hardly concealed, 





Misleading Its Readers. 


***The Voice’ holds, and the highest court of 
the land sustains the position, that the liquor 
business is of such a character that, were it 
not for the special legislation by which it is 
protected, common law would abolish it.” 
This is a declaration by ‘‘The Voice” which 
it is difficult to characterize fitly without 
being discourteous. ‘‘The Voice” may make 
the statement without intent to deceive, but 
the statement must mislead those who trust it. 
For centuries before our statutes on the sub- 


' ae) 
ject were enacted the common law was in 


force, but never at any time or any place did 
it abolish the liquor business or even declare 
it unlawful. Every decision of any court 
that has ever held a sale of intoxicating 
liquors illegal has done so because of some 
express enactment of the law-making power, 
and not by virtue of the common law. In 
the face of these facts ‘‘The Voice ” says the 
common law would abolish the business except 
for the statutes. It is still more amazing to 
say that the highest court of the land sustains 
such a position. That court has said there is 
no inherent right to sell intoxicating liquors; 
but this it said, not in deciding that the stat- 
utes protect the business, but in explicitly 
deciding that the law-making power could 
constitutionally restrict such business, It is 
precisely the same doctrine which is applied 
to the restrictions on the business of peddlers, 
pawnbrokers, dealers in rags, junk, and sec- 
ond-hand goods, and on many other kinds 
of business that require regulation. To 
say this court has held that the statute pro- 
tects the business from being abolished by the 
common law is an astounding misrepresenta- 
tion. If ‘*The Voice” would lead the great | 
majority of the intelligent, earnest, and true 
men of the nation who are in full sympathy | 
with its purpose but now reject its leadership, 


common sense of most practical men. ‘‘The 
Voice ” can prove its unselfish interest in the 
temperance cause and its fitness for moral 
leadership by abandoning its untenable posi- 
tion. That may not be pleasant but the 
alternative is to misrepresent the matter and 
impose on the ignorance of its readers. 


——_<.___— 


Citing Decisions of Other States. 

“If all the reports of other states now with- 
in the four corners of Vermont could be made 
into a bonfire to celebrate Dewey’s capture of 
Manila, and further importation of such 
books prohibited, it would be a lasting bene- 
fit to the bar, the bench, the litigants, and the 
people.” So says Judge Russell 8. Taft, of 
the Vermont supreme court, in a wise and 
witty ‘‘Legal Medley” read by him at the 
State Bar Association, October 11, 1898. This 
jocund remark is what he would himself prob- 
ably call a pardonable exaggeration of his dis- 
like for what he calls ‘‘a case hunter,” whom 
he describes as a member of the ‘‘ committee 
on useless information.” It is no wonder that 
a judge who delights in the reason of things 
should have small patience with those who 
would settle a question solely by the fact, and 
not by the reason, of a decision of another 
state. Judge Taft’s respect for conclusions of 
the eminent judges of other states is shown by 
the fact that, in proper cases, he himself cites 
their decisions. 

Uniformity in the laws of the several states 
is of so much importance that some of the 
ablest lawyers in the nation have given much 
thought and effort to secure it. They have 
already achieved a gratifying success in this 
direction by securing the adoption of a uni- 
form law of negotiable paper by a considerable 
bumber of states. But complete uniformity 
of legislation would be a barren success if 
there were such a heterogeneity of judicial 
decisions as would result if each state court 





it must not persist in teaching what they 
know to be untrue. 


should quarantine itself against all judicial 
learning and thought from other states. 
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The true value of the decisions of other 
states is in cases which involve questions that 
are not settled by the law of the state in which 
the case is to be decided. All attempts to 
dispose of such a question by the merely nu- 
merical process of counting the cases pro and 
con seem petty enough; but not more so than 
a contempt for all judges who sit on the other 
side of a state boundary. An able lawyer, 
addressing an able court on an open question, 
will rely on the reason of the matter, but will 
earnestly attend to the reasoning of other 
courts on the question. There are now and 
then to be found lawyers who affect to care | 
nothing for decisions in other states. It may 
be doubted how far their provincialism is | 
mere affectation, and how far it is.due to} 
ignorance. The ablest courts in the United | 
States doubtless agree with Judge Taft in dis- | 
liking to be bombarded with decisions from | 
afar on questions settled at home, but their | 
opinions demonstrate that on new and doubt- | 
ful questions they give hearty welcome to the 
reasoning and conclusions of other courts. 
If a case involves no question that is not set- 
uled by the law of the state, it ought not to be | 
taken to the court of last resort; if it does | 
involve a question that is not settled by the | 
jaw of that state, every competent attorney or | 
judge will want all the light that courts of ; 
other states have thrown upon it. 


| 


> 


Lighting Railroad Track in City. 


In few states has there yet arisen any ques- 
tion as to the power of a municipality to com- 
pel a railroad company to light its track within 
the city limits, but in Ohio and Indiana there | 
is a considerable body of cases on the subject, 
while in Illinois the power to compel the light- 
ing of a crossing at night by a red lantern has 
been considered and denied, where it seemed 
that the crossing was an ordinary one and not 
unusually dangerous. The Ohio and Indiana 
cases hold that, while a city has no implied 
power to require a railroad company to light 
its tracks, vet the legislature may, in the exer- 
cise of police power, constitutionally confer 
such authority on the city, but that this must 
be exercised in a reasonable manner, and an 
ordinance will not be sustained if it goes be- 
yond what the reasonable necessity of the case 
requires. The case of Cincinnati, H. & D. R. 
Co. v. Bowling Green (Ohio) 41 L. R. A. 422, 
also holds that a village may require the road 
to be lighted by electricity and by such lamps 
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as are used for lighting the streets. A note to 
this case presents the decisions on the subject. 
The general result of these cases is that a law 
on this subject is of the same nature as laws 
requiring railroad companies to fence their 
tracks, to build cattle guards, to whistle at 
road crossings, to stop at railroad crossings, to 
keep flagmen at street crossings, to provide 
spark arresters for engines, to regulate speed 
through towns and cities, to keep headlights 
of a specified power upon engines, and the 
various other regulations which are made for 
the public safety. 


— 


Knowledge as Element of Negligence 
toward Servant. 


That knowledge is a constituent element of 
negligence under any of its aspects will be 
sufficiently obvious to anyone who: considers 
that a want of care can only be manifested in 
one of two ways, viz., either by a failure to 
make such inquiries as would have turned 
partial and merely constructive into complete 
and actual knowledge, or by a failure to act 
prudently with a full knowledge of the condi- 
tions. Any other theory would be inconsistent 
with that fundamental principle of jurispru- 
dence which makes ignorance of facts a valid 
excuse for an injurious act, provided such 
ignorance is justifiable. 

In the ordinary analyses of negligence, this 
aspect of the tort is somewhat obscured, for 
the reason that they lay the chief stress upon 
the standards by which its existence or non- 
existence is determined. In the two following 
well-known definitions, for instance, the ele- 
ment of knowledge is quite latent: 

Negligence is the omission to do something 
which a reasonable man, guided by those con- 
siderations which ordinarily regulate the con- 
duct of human affairs, would do, or doing 
something which a reasonable man would not 
do, Alderson, B., in Blyth 0. Birmingham 
Waterworks Co. (1856) 11 Exch. 781, 25 L. J. 
Exch. N. S. 212, 2 Jur. N. 8. 333. 

Negligence is the failure to do what a rea- 
sonable and prudent man would ordinarily 
have done under the circumstances of the sit- 
uation, or doing what such a person under the 
existing circumstances would not have done. 
The essence of the fault may be in omission or 
commission. The duty is dictated by the exi- 
gencies of the occasion. Swayne, J., in Bal- 
timore & P. R. Co. o. Jones (1877) 95 U. 8. 439, 
24 L. ed. 506. 
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In other definitions the presence of this ele- | abnormal condition which produced the injury 
ment is more apparent, but is not very dis-| would have been discovered by an examina- 


tinctly insisted upon. 

The ordinary definitions and explanations of 
negligence are inadequate when applied as a 
measure and test of an employer’s liability 
simply because the special duty which, above 
all others, is imposed by the law upon him, is 
the duty of maintaining the instrumentalities 
of his business in such a condition that his 
servants will not be exposed to unnecessary 
peril. 

This duty cannot be effectively discharged, 
unless he exercises reasonable care in seeing 
that the instrumentalities do not fall below a 
given standard of safety. The primary duty 
of an employer, therefore, is to obtain such 
knowledge as is necessary to enable him to 
decide whether that normal standard is or is 
not satisfied at any given moment, while his 
duty to raise the instrumentalities to that stand- 
ard, after he ascertains that they come short of 
it, is a secondary duty imposed by the law for 
the reason that he must be aware that, if this 
is not done, his servants will be likely to suffer 
injury. In short, the very essence of the prin- 
ciple upon which he is held liable is his know- 
ledge, either of existing conditions, or of the 
probable consequences of the continuance of 
those conditions. 

The fundamental propositions necessary to 
make out a servant’s cause of action for an 
injury received from some instrumentality of 
the master’s business while in the course of his 
employment are: (1) That the instrumentality 
which caused his injury was in an abnormally 
dangerous condition; (2) that the accident 
which occurred to the servant was such as 
might reasonably have been expected to result 
from the existence of that abnormal condition; 
(3) that the master either actually knew of that 
condition, or would have known of it if he had 
made a proper use of the means of information 
which he possessed; (4) that the master, having 
this actual or constructive knowledge of the 
special risk to which the servant was exposed, 
omitted to take such steps as a prudent man 
would have taken for the protection of the 
servant by remedying the defect immediately, 
or, if that should not be feasible, by informing 
the servant of the existence of the risk and so 
placing him in a position to provide for his 


} 


tion of the kind which the law requires under 
the circumstances of the case. 

Yet when the servant has established a prima 
facie right of action by proof of these particu. 
lars, the master may still escape liability by 
showing that the servant was himself aware of 
| the danger to which he was exposed, and went 
on working under circumstances which charge 
him with an assumption of the risk, or with 
contributory negligence. 


— ee 


Index to Notes 
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LAWYERS’ REPORTS, ANNOTATED. 


Book 41, Parts 2 and 3. 





Mentioning only complete notes therein con- 
tained, without including mere reference notes to 
earlier annotations. 





Amusements; injunctions against, by muni- 
| cipality 322 
Buildings; injunction by municipality 
against nuisance of 328 
Cemeteries; injunctions by municipality 
against 323 
Drains and Sewers; injunction by muni- 
cipality against nuisance of 325 
Fisheries; access to waters for 258 
Garbage; injunction by municipality against 
nuisance of 324 
Health; injunctions by municipality against 
nuisance affecting 322 
Hospitals; injunction against, by local 
authorities 324 
Injunction; by municipal corporations 


against nuisances affecting public morals, 
peace, and good order, and health and 
safety:—(I.) Public morals, peace, and 
good order: (a) intoxicating liquors; (b) 
public amusements; (II.) Public health 
and safety: (a) in general; (b) burial 
grounds, ete.; (c) hospitals, ete.; (d@) garb- 
age, etc.; (e) sewers and drains; (f) trade 
or business; (g) buildings and other struc- 
tures 321 
Judgments; continuing lien of judgment 
opened or set aside to permit a defense :— 
(I.) Distinction between opening and set- 
ting aside or vacating judgment; (II.) 
power to continue lien on opening judg- 
ment; (III.) The Pennsyivania and Ohio 
rules; (1V.) effect of continuance of lien; 
(V.) the second or final judgment; (VI.) 
the final enforcement or collection 222 
hts. See RAILROADS. 


own safety; (5) in cases where the master’s Logs. See WATERS. 
failure to examine with reasonable care and | Merry-go-round; injunction against, by 


frequency the condition of his appliances is 
the breach of duty specifically relied upon, 


the servant is also requiredé to show that the} Nuisances. See INJUNCTION. 


municipality 322 


Municipal Corporations. See RatLRoaps; 
WATERS. 
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Railroads; compelling roads to light their 
tracks in city 
Safety ; injunctions by municipality against 
nuisance affecting 
Waters; statutory protection of water used 
for supplying municipality 
Public right of access to water:— For fish- 
ing; for general purposes 
Right to use streams for floating logs:— 
Stream floatable in natural state; what 
streams are floatable; necessity ; artificial 
channel; construction of statutes; man- 
ner of use; as public highways; correl- 
ative rights of log and riparian owners; 
regulations; conflict with other naviga- 
tion; conflicting rights of floatage; log- 
driving companies 
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The part containing any note indexed will be sent 
with CaszE AND COMMENT for one year for $1. 


Among the New Decisions. 


Bicycles. 


The reasonableness of an ordinance prohib- 
iting a person to ride a bicycle with handle- 
bars more than 4 inches below the top of the 
saddle is held, in Moore ». District of Colum- 
bia (D. C.) 41 L, R. A. 208, to be a question 
of fact to be determined by evidence. 





Bills and Notes. 


Evidence that an indursement of the words 
“Pay to the order of R. C. O. cash for ac- 
count,” on a certificate of deposit, was in- 
tended to make the indorsee merely an agent 
for collection, is held inadmissible in United 
States Nat. Bank o. Geer (Neb.) 41 L. R. A. 
439, because the indorsement is unambiguous. 








Carriers. 





A person crossing a railroad track from a 
station to a platform to take a train for which 
he has a ticket is held, in Young v, New York, 
N. H. & H. R. Co. (Mass.) 41 L. R. A. 198, to 
be within the statutory provision as to liability 
to passengers. 

Favoritism to high officials, large shippers, 
or powerful politicians, is held illegal under 
the North Carolina statutes, in State 0. South- 
ern R. Co. (N. C.) 41 L. R. A. 246, and the 
possible advantages to the railroad company 
from the goodwill ef such persons is held in- 
sufficient to justify a discrimination in their 
favor. 

Samples of merchandise carried by a travel- 
ing salesman are held, in Kansas City, P. & 


G. R. Co. ». State (Ark.) 41 L. R. A. 333, not 
to be baggage within a statute regulating 
charges on excess baggage. 

A statute limiting the fare to be charged by 
a street-railway company is sustained in In- 
dianapolis v. Navin (Ind.) 41 L. R. A. 337, pro- 
vided the rates are not so low as to amount to 
a confiscation of property or a taking of it 
without compensation or due process of law. 

The blindness of a person is held, in Zack- 
ery v. Mobile & O. R. Co. (Miss.) 41 L. R. A. 
385, to be insufficient ground for refusing to 
take him as a passenger, if he is competent to 
travel alone. 

A state statute providing for separate, but 
equal, accommodations for white and colored 
persons on railroads, is upheld in Smith ». 
State (Tenn.) 41 L. R. A, 482, as a valid police 
regulation and applicable to interstate travel. 





Constitutional Law. 


An indirect confiscation of property by an 
ordinance prohibiting the owner of a carcass 
of a dead animal to remove it, but requiring 
him to pay to a public contractor a fee greater 
than the value of the carcass, is held un- 
constitutional in Knauer ». Louisville (Ky.) 41 
L. R. A. 219. 

The right of a husband to the use of his 
wife’s real estate and to rent it for three years 
ata time, under statutes in force at the mar- 
riage and when the property was acquired, is 
held, in Rose ». Rose (Ky.) 41 L. R. A. 353, to 
be one of which the legislature cannot deprive 
him. 

An agreement by one who sells a business 
and its goodwill, that he will not engage in 
the same business in the United States for 
twenty-five years, is held, in Lufkin Rule Co. 
o. Fringeli (Ohio) 41 L. R. A. 185, to be in- 
valid as tending to create a monopoly. 

But an agreement by officers of corporations 
not to engage for five years in any business 
that will interfere with that of a company to 
which the corporations sell their business is 
sustained in Anchor Electric Co. », Hawks 
(Mass.) 41 L. R. A. 189, 





Corporations. 


The right of a creditor of a corporation to 
proceed individually against stockholders is 
held, in Castleman 0. Templeman (Md.) 41 L. 
R. A. 367, to be merged in a decree obtained 
by him in another state, directing the collec- 
tion of claims by a receiver. 











Damages. 


Only nominal damages are held recoverable 
in Mobile & O. R. Co. v. Postal Teleg. Cable 
Co. (Tenn.) 41 L. R. A. 403, for a telegraph 
line on a railroad right of way, which does 
not interfere with its use for railroad purposes. 





Death. 


The death of a stepfather is held, in Mar- 
shall ». Macon Sash, D. & L. Co. (Ga.) 41 L. 
R. A. 211, to give no right of action to a step- 
child. 

The right of the mother of an unmarried 
minor whose father is dead, to recover dam- 
ages for the death of the child, is held, in 
Hennessy v. Bavarian Brewing Co. (Mo.) 41 
L. R. A, 885, to exist notwithstanding the 
mother’s marriage to one who has assumed 
the obligations of father to the child. 
















Ejectment. 


The right of a city to maintain ejectment 
for a street of which it does not own the fee 
is sustained in San Francisco o. Grote (Cal.) 
41 L. R. A. 835. 





Electrical Uses. 


A lineman injured by contact with a span 
wire charged by a trolley wire which had a 
broken insulator is denied a right of action, in 
Anderson ». Inland Teleph. & T. Co. (Wash.) 
41 L. R. A. 410, where he failed to test the in- 
sulator, although that was his duty. 





Eminent Domain. 


Poles of an electric railway, if properly 
placed, are held, in Snyder v. Ft. Madison St. 
R. Co. (Iowa) 41 L. R. A. 345, to give no 
right of action to the abutting owner, whether 
he owns the fee of the street or not. 





Executors., 


{ntestate property wanted for distribution 
is held, in Chamberlin’s Appeal (Conn.) 41 L. 
R. A. 204, to be assets for the administrator 
de bonis non, under the Connecticut statutes, 
even if the property has been ‘‘administered” 
within the common-law meaning of that term. 








Fines. 











Fines for overcharges by an express com- 
pany are held, in Southern Exp. Co. ». Com., 
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Walker (Va.) 41 L. R. A. 436, not to be within 
the constitutional provision setting apart as a 
literary fund ‘‘all fines collected for offenses 
committed against the state.” 





Fires. 


A wind existing at the time a building is set 
on fire is held, in Lillibridge ». McCann (Mich.) 
41 L. R. A. 381, not to constitute an interven- 
ing cause of the burning of another building 
to which the fire is carried. 


Garnishment. 


The garnishment of a debt due to a nonresi- 
dent who is not personally served within the 
state, and who does not voluntarily appear, is 
held, in Louisville & N. R. Co. ». Nash (Ala.) 
41 L. R. A. 331, to be invalid because it does 
not constitute due process of law. 





Husband and Wife. 


A secret deed on the eve of the grantor’s 
marriage, to prevent the wife from acquiring 
any interest in the property, is held, in Arne. 
gaard o. Arnegaard (N. D.) 41 L. R. A, 258, 
to be void as to her homestead rights, but not 
void tn tote, 

An equitable division of the property of 
persons who have lived together as husband 
and wife under a void marriage is made in 
Werner o. Werner (Kan.) 41 L. R. A. 349, in 
a decree of nullity, although the court cannot 
grant alimony as such, because there was no 
marriage. 

The right of a married woman to form a 
partnership with her husband is denied in 
Haggett o. Hurley (Me.) 41 L. R. A. 362, al- 
though the statutes make her liable for her 
debts as well as her torts. 





Indians, 


An action against an Indian belonging toa 
tribe and a particular reservation, brought by 
a white man on a contract, is held, in Stacy ». 
Labell (Wis.) 41 L. R. A. 419, to be within 
the jurisdiction of a state court. 





Infants. 


The power to commit children to an indus- 
trial school under Tennessee statutes is held, 
in State, Bethell, 0. Kilvington (Tenn.) 41 L. 


R. A. 284, to require a proceeding in open 
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court and a proper investigation upon which 
to base a committal, and the attempt of the 
judge to act arbitrarily upon his personal 
knowledge of the facts is held irregular. 


Injunction, 


An injunction against keeping a bawdy 
house on certain premises is denied in Neaf o. 
Palmer (Ky.) 41 L. R. A. 219, although it is 
obnoxious to the neighborhood and unfavor- 
ably affects the salable value of property in 
the locality. 

An injunction by a city against a nuisance 
affecting the comfort and convenience of the 
public is held proper in Red Wing e. Guptil 
(Minn.) 41 L. R. A. 321, although the nuisance 
is not injurious to the public health. 


Insolvency. 


Creditors signing a trust deed authorizing 


; ol 
the trustee to carry on business are held, in 


Wells-Stone Mercantile Co. v. Grover (N. D.) 
41 L. R. A. 252, not to make themselves there- 
by liable to creditors of whom the trustee pur- 
chases goods in the transaction of the busi- 
ness. 


Insurance. 


A proviso for a corresponding reduction in 
the amount of indemnity given by an accident 
insurance policy, in case the insured is injured 
in a more hazardous occupation than that for 
which he is insured, is held, in Standard Life 
& Acc. Ins. Co. ». Carroll (C. C. App. 3d C.) 
41 L. R. A. 194, to be reasonable and enforce- 
able. 

The right of the creditors of an insolvent to 


| (Neb.) 41 L. R. A. 


| — 
| 


COMMENT. 


Judgments. 


The power of a court on setting aside a 
mere money judgment, to continue the lien 
thereof, so that it may attach to such judg- 
ment as may be subsequently rendered, is de- 
nied in Farmers’ Loan & T. Co. ». Killinger 
999 


ame. 


Landlord and Tenant. 


Defects and dangers in existence when a 
|lease is made are held, in Willcox ». Hines 
(Tenn.) 41 L. R. A. 278, to create a liability of 
| the landlord to his tenant, if he knew of them 


| or ought to have known of them, while the 


| tenant did not and could not, both exercising 
reasonable care and diligence. 


Master and Servant. 


| The fall of a staging built in a new build- 
ing for use by a servant of a manufacturer of 
whom decorations have been ordered for the 
building is held, in Channon ». Sanford Co. 
(Conn.) 41 L. R. A. 200, to give no right of 
action against the manufacturer, who told the 
servant the builder would see to the staging, 
although his foreman told him it would be 
safe. 
| A gratuitous lender of brackets for use in a 
| staging is held, in Gagnon o. Dana (N. H.) 41 
|L. R. A. 389, not to be liable to a servant of 
the borrower for a defect in the brackets 
| which the lender did not actually know. 
The negligence of a contractor or his em- 
ployee in blasting rock on a vacant city lot, 
| causing damage to a building upon an adjoin- 


the proceeds of his life insurance is denied in ing lot, is held, in Berg = Parsons (N. Y.) 41 
Roberts ». Winton (Tenn.) 41 L. R. A. 275, L. R. A. 391, to give no right of action against 


where the only premium he has paid is by a 
worthless check. 

The construction of an insurance policy as | 
to fires set by steam engines other than those | 
‘using coal for fuel, with sufficient wood to| 
kindle or start the fire,” is held, in Thurston 
v. Burnett & B. D. F. M. F. Ins. Co. (Wis.) 
41 L. R. A. 316, to be a question solely for 
the court. ‘ 

A building of which the foundation and 
four walls remain substantially intact, and 
which can be repaired for about one third its 
value, is held, in Corbett 0. Spring Garden | 
Ins. Co. (N. Y.) 41 L. R. A. 318, not to be| 
totally destroyed within the meaning of an in 
surance policy. | 


the proprietor of the premises. 

Failure to equip freight cars with self- 
couplers is held, in Greenlee ». Southern R. 
Co. (N. C.) 41 L. R. A. 399, to constitute neg- 
ligence per se. It is also held that this is con- 
tinuing negligence which will preclude the 
defense of the brakeman’s contributory negli- 
gence, 


Militia. 

Certiorari to review the decision of a board 
of military examiners respecting the compe- 
tency of a person to be a militia officer is de- 
nied in Devlin v. Dalton (Mass.) 41 L. R. A. 


379, because the proceedings are not judicial. 
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Municipal Corporations. A sheriff who fails to collect taxes on prop- 

— erty which is mortgaged for more than it is 
} worth, but accounts for them, is held, in 
Allen o. Perrine (Ky.) 41 L. R. A. 351, to have 
no right to assert the tax lien esainst the 
mortgagee, to whom the property has been 
| conveyed in part payment of the debt. 


The right of a city to make 4 railroad com- | 
pany light that part of its track within the 
corporate limits, even if it does not own or | 
lease it, is upheld in Cincinnati, H. & D. R. | 
Co. v. Bowling Green (Ohio) 41 L. R. A. 422. 

A lease or other transfer by a city of its| 
waterworks or water rights is held, in Ogden 
City v. Bear Lake & R. Waterworks & Irr. | 
Co. (Utah) 41 L. R. A. 305, to be unauthorized 
by a general provision for the lease, convey- | 
ance, and disposal of property. 


A statute for the remission or abatement of 
the taxes to a certain amount on insane, 
idiotic, infirm, or indigent persons, is held, in 
State, Richards, 7. Armstrong (Utah) 41 L, R. 
A. 407, to be within a constitutional pro- 
hibition of exemptions, 

A tax on succession to the property of a 
Physicians. deceased person, although it creates classes, 

— and exempts some of the classes, and makes 
different rates for other classes, is held valid 
in Kochersperger o. Drake (Ill.) 41 L. R. A. 
446, if it is uniform as to all property in the 
same class, 





Practising physicians are held, in State, 
Burroughs, vo. Webster (Ind.) 41 L. R. A. 212, | 
to be subject to the power of the legislature to 
require new examinations for a license to de- 
termine their fitness. 

The practice of Christian Science for curing 
a patient without recommending or adminis- Trusts. 
tering any drug or medicine, or giving an 
eau of physical treatment, is held, in Sina, An attempt of = anne to place his > 
Swarts, . Mylod (R. I.) 41 L. R. A. 498, not | Cty in trust, with remainder over, reserving 
te aittte a statute as to the practice of | the beneficial interest to bimself for iife, is 
medicine or surgery. held, in Schenck vo. Barnes (N. Y.) 41 L. R. A. 

al 395, to be invalid as an attempt to place it 
beyond the reach of his creditors. 








Prohibition. 





The attempt of a justice of the peace to de- 3 
termine a om pr a statute which has been Voters and Elections. 
actually repealed is held, in Norfolk & W. R. 
Co. ». Pinnacle Coa! Co. (W. Va.) 41 L. R. A. 
414, to be a usurpation of jurisdiction, for 
which a writ of prohibition may issue. 





A primary election provided for by statute 
is held, in Spier o. Baker (Cal.) 41 L. R. A. 
196, to be an election ‘‘ authorized by law” 
within the constitutional provisions as to 
elections. 

Street Railways. A corrupt practices act providing for an 

An action against a city for @ defective end action to test the right of a successful candi- 
dangerous street, made so by a street-railway date to his office when charged with unlawful 
track, is held, in Schaefer ©. Fond du Lac acts, and a judgment declaring the election 
(Wis.) 41 L. R. A. 287, to be not maintainable void and the oftice vacant, is held, in Mason 
until all legal remedies have been exhausted ” Dtate, McCoy (Ohio) 41 L. R. A. 291, to be 
against the railway company in possession of a valid law. 


> ; 7% ¢ 7 $ 
the track, as well as the owner of the track. Procuring the withdraw al of a candidate 
and the substitution of the name of a rival 


candidate on the ticket, although done by the 
payment of money and giving other valuable 

Manufacturing corporations within the | inducements, and although it results in getting 
meaning of an exemption from taxes are held, | additional votes for the fusion candidate, is 
in People, New England Dressed Meat & W. | held, in State, Crow, ». Bland (Mo.) 41 L. R. 
Co., v. Roberts (N. Y.) 41 L. R. A. 228, not to} A. 297, to be lawful under the corrupt prac- 
include one whose business is that of slaugh-| tices act of Missouri; and it is also held that 
tering and selling sheep and lambs and their} the unlawful expenditure of money for the 
products, although it turns them into refrig | election of a candidate will not defeat his title 
erated mutton, rendered tallow, pulled wool, | to the office, if it was done without his knowl- 
untanned hides, and fertilizer. edge or consent. 








Taxes, 

















Waters. 

A statute prohibiting the deposit of sawdust 
in the waters of a lake, or in tributaries 
thereto, is held, in State ». Griffin (N. H.) 41 
L. R. A. 177, to be a proper exercise of the 
police power. With this case is a note on the 
statutory protection of water used for supply- 
ing a municipality. 

Because the supplying of water to con- 
sumers is affected with a public use, it is held, 
in Griffin ». Goldsboro Water Co. (N. C.) 41 
L. R. A. 240, that discrimination in rates be- 
tween the consumers is unlawful. 

The right to cross unimproved land border- 
ing on a great pond, to obtain ice, is held, in 
Slater », Gunn (Mass.) 41 L. R. A. 268, not to 


be within an ordinance making the pond free | 
for any man to fish and fowl there, and to | 
pass and repass thereto, so they trespass not | 


on any man’s corn or meadow. 

The appropriation for domestic and irriga- | 
tion purposes of more water than is necessary | 
is held, in Hague »v. Nephi Irrigation Co. 


(Utah) 41 L. R. A. 311, to leave the owner of | 
a mill the right to take the excess for manu- | 


facturing purposes so far as necessary. 

The right to build dams to aid the floating 
of logs is held, in Carlson o. St. Louis River 
Dam & Imp. Co. (Minn.) 41 L. R. A. 871, to 
be subordinate to that of the riparian owner to 
have his land free from overflow beyond that 
caused by the natural condition of the stream. 


- 
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‘The Right of Maritime Capture.”—33 The 
Law Journal, 500. 

‘*The Judicial Crisis in the Transvaal.”—14 
Law Quarterly Review, 343. 

‘*The Possibilities of Codification in India.” 
—14 Law Quarterly Review, 367. 

‘‘Giving Time to Principal Debtors.”—14 
Law Quarterly Review, 379. 

‘« The Canadian Fisheries Appeal.” —14 Law 
Quarterly Review, 386. 

‘* English Judges and Hindu Law.’ 
Quarterly Review, 392. 

‘*The Application of International Law dur- 
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New Books. 


**Robinson’s County and Township Off- | 
cers.” 2d Ed. (The Bowen-Merrill Co., In- | 
dianapolis, Ind.) 1 Vol. $6. 

“A Handbook for Trustees.” By A. P.| 
Loring. (Little, Brown & Co., Boston, Mass.) 
1 Vol. $1.50. 

“Rules of the Court of Appeals of New| 
York.” Annotated by Edmund H. Smith. 
{Banks & Bros., Albany, N.Y.) 1 Vol. $1.50. 

‘*New York Citations.” (Cases Affirmed, 
Reversed, Modified, etc.) From 1794 to 1898, 
By Wm. H. Silvernail. (Banks & Bros.) 2 
Vols. $15.50. 

“*Stover’s New York Annotated Code of 
Civil Procedure.” 5th Ed. Annotated by 





Amasa J. Parker, Jr. (Banks & Bros.) 3 Vols. 
$19.50. 

“Thornton & Blackledge on Building and 
Loan Associations.” (Matthew Bender, Al- 
bany, N.Y.) 1 Vol. $6. 

‘History of the Development of Constitu- 
tional and Civil Liberty.” By M. F. Morris. 
(W.C. Morrison, Washington,D.C.) 1 Vol. $2. 
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Ghe Humorous Side. 


OVERTAKEN BY ‘““TAKE OVER.”—Americans 
have been somewhat accustomed to “‘ take off” 
the British, ‘‘ take on” at them, and avoid be- 
ing ‘‘taken in” by them; but now we seem 
inclined to ‘‘take up” their Britticisms. We 
are at last overtaken by that highly English 
phrase ‘‘ take over” which our newspaper men 
now give to the printers in every ‘‘ take.” 
They seem to be completely ‘‘ taken with” it. 


Known By Its Fruits.—The owner of the 
stolen brandy testified in a Texas case ‘‘ that 
he had examined the liquor and the brandy- 
fruit found on the premises of the accused; 
that the bottles of brandy-fruit looked like 
some of those taken from his house, but he 
could not identify them by any private mark; 
that he had compared some of the liquor in 
the jug with some left in the barrel at his 
storehouse, and found that they did not look 
alike, but he attributed the difference to the 
different colors of the tumblers in which he 
compared them; that afterwards, however, he 
‘got tight” on the contents of the jug, and 
was then satisfied the liquor was some of the | 
brandy out of his barrel.” 

MALFEASANCE.—Away back in the North 
Carolina mountains there lived in the eighties 
a justice of the peace gifted with a great store 
of common sense, but of limited educational 
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advantages. He was the owner of a large and 
well conducted farm, but found time, never- 
theless, to devote to his ‘‘ profession,” as he 
called it, and was quite jealous of his prestige 
and watchful of the conduct of rivals in the 
neighborhood. Suitors brought before him 
on the defendant side were sometimes shrewd 
enough to take advantage of this weakness of 
the squire. On one occasion the station agent 
of the Richmond & Danville Railroad appeared 
to defend a suit brought by a mountaineer for 
killing a scrub cow, and while waiting for the 
witnesses he spoke of a neighborhood rumor 
that ‘‘Squire B.,” a J. P. living a mile or two 
away, had been guilty of taking some illegal 
fees in a recent case tried beforehim. ‘‘Yes,” 
said Squire L., ‘‘I been a thinkin ’bout that 
ar case a good deal, and I been a ponderin on 
jist what Squire B.’s been guilty of. Now, as 


a matter of course, it’s malfeasance, for he 
taken fees he hadn’t orter have tuck, and in 
my opinion it don’t miss malpractice, fur.” 


He Cursed Equity.— The Constitution 
adopted by the state of North Carolina in 1868 
abolished courts of equity, giving the superior 
courts jurisdiction of all matters, legal and 
equitable, and the power to determine them 
in the same suit. Shortly afterwards Ex-judge 
B. was employed by a countryman to bring 
suit against his own brother for a trivial sum. 
The judge advised his client to attempt to 
compromise the matter, on the ground that it 
was too trivial to bring into court, especially 
considering the relationship of the parties. 
‘«Tell your brother,” said the judge, ‘‘That he 
ought to consider the circumstances and settle, 
according to equity and right.” His advice 
was followed cheerfully, but the countryman 
returned the next day and reported that his 
efforts to compromise had been without avail. 
‘* What did your brother say?” asked Judge B. 
‘‘Why, Jedge,” said his client, scratching his 
head, *‘he said d—n eaquity! thar warnt no 
sich thing as eaquity no mo, which the new 
consecution done killed eaquity dead as Hec- 
tor!” ‘*You go back and tell your foolish 
brother,” said Judge B., slowly and softly, 
‘‘that when he gets into the courthouse he 
will find that ‘eaquity’ lacks a good deal of 
being dead. Furthermore (here his voice 
dropped to a whisper), he has gone and cursed 
‘eaquity,’ aud if the judge finds it out your 
brother will have to go to jail for contempt of 
court! Tell him that the best thing for him 
to do is to compromise, and keep away from 
the courthouse for five or six years.” The 
compromise went through. 
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Same, first 20 vols. 
Northeastern Reporter, 44 vols. 
Same, first 32 vols. 
Same, first 25 vols. 
Same, first 16 vols. 
Northwestern Reporter, 69 vols. 
Same, first 58 vols. 
Same, first 53 vols. 
Same, first 46 vols. 


This is a work you will need very much 
some time. It will parallel some important 


case and tell you just what you want to know. 


Pacitic Reporter, 52 vols. 
Same, first 25 vols 
Same, first 19 vols. 
Southern Reporter, 22 vols. 
Same, first 20 vols. 
Same, first 11 vols. 
Southeastern Reporter, 
Same, first 25 vols. 
Same, first 16 vols. 
Same, first 11 vols. 
Southwestern Reporter, 46 vols. 
Same, first 34 vols. 
Same, first 21 vols. 
Same, first 15 vols. 
Federal Reporter, 87 vols, 
Same, first 78 vols. 
Same, first 64 vols. 
Same, first 50 vols. 
Supreme Court Reporter, 16 vols. 


29 vols. 


Send for new complete Second-hand List 63. 30000 
volumes new and second-hand. 


The Lawyers’ Co-operative Publishing Co 


Rochester New York 


It treats generally upon the liability of cor- 
porations for injuries to persons or prop- 
erty, including in its scope casés Damnum 
absque Injuria. Specifically, it discusses in- 
juries by Railroads, street and steam, by 
Connecting Lines, by Express, Telegraph, 
Mining, Banking, and Municipal Corpora- 
tions; injuries to Children, Fellow-servants, 
Baggage, Live Animals, etc.; the right of 
Eminent Domain, law of Nuisance, High- 
ways, etc., etc. Over 7000 cases are here 
cited, compared and quoted, and an appen- 
dix of statutes relating to injuries resulting 
in death is added, 


Price, 
$11.00, net. 
c 


2 Vols. 
1500 pages. 


The Lawyers’ Co-Operative Publishing Company, 


ROCHESTER, N. ¥. 





EVIDENCE IS 
BETTER THAN TALK 


We talk,—-as do others. But we offer to send 
General Digest Vol 5 on 60 days’ approval, 


free. That’s evidence. 


It will prove, first, that General Digest N S is the only 
current digest which gives all cases, all American, all English, 
all citations, all official and all unofficial, and which has a 
uniform and consistent classification. 


It will prove, second, that “The Last Century’s Law, 
without a Cent of Cost” promised, is a concrete fact. Two 
lines of annotation give, (1) Cases cited by the judge from 
other states; (2) Live cases of the past century, bearing on 
the point decided. These will make a complete index to the 
useful past, and at no extra cost. 


Use this evidence. Compare the classification with 
others. It is strictly to law points, exactly the same in all 
volumes, with thousands of useful cross-references,—the only 
scientific scheme. Look up two or three familiar cases in 
this, and others. ‘Take an annotated case and compare avail- 
able references. Then send for the rest of the set — you'll 
want it. Our address: The Lawyers’ Co-operative Publish- 


ing Company, Rochester, New York. 


You are the judge. 
Will you receive and weigh the evidence? 





No need to argue--- 
‘See as putting the mat- 
ter atrest” noteinL RA 


HE courts use the Lawyers’ Reports Annotated. 
They have tested the notes. They have found 
out that when a question is annotated there they 

need not look further. That’s why you run across 
such passages as these in opinions: 


“ See, as putting the matter at rest, authorities cited in the exhaus- 
tive note to Chapman v. Carroll, 25 L. R. A. 305,” and again, refer- 
ring to a certain case which was cited:—‘* the unsoundness of which 
is demonstrated in the note to it in 19 L. R. A. 321 "—from opinion 
of Mississippi Sup. Ct. in Lowery v. Jus. Co. of N. A. 37 L. R.A. 
779. And this passage from an opinion in 21 So. Rep. 52: “All 
the cases relied on by learned counsel for appellee, and others, are 
set out and properly discriminated in the note to Rodznson v. Cham- 
ders in the 20th volume of the Lawyers’ Reports Annotated, a series 
absolutely invaluable to bench and bar.” 


Why are our notes cited in this way? Because they 
are on isolated points, such as come up in individual 
cases, and can thus be made so absolutely exhaustive 
that a judge could only use them by referring thus or 
copying them verbatim. They are exhaustive of defi- 
nite points, not outlines of general subjects which 
require a volume. They are unique in this respect. 

Would you not like to look intothem? Write us 
and we will give you an opportunity. ‘Where to 
Look for the Law,” new edition, to date, a valuable 
reference book, giving index to latest and best text- 
work, sent free. 


THE LAWYERS’ CO-OPERATIVE PUBLISHING COMPANY 
ROCHESTER NEW YORE 








